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Companies et al v. QBE Insurance Company et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

THE DOLSEN COMPANIES, a

Washington Corporation, et al. NO. 1:16-CV-3141TOR
Plaintiffs, ORDERGRANTING DEFENDANTS
MOTIONS FORPARTIAL
V. SUMMARY JUDGMENT; DENYING
PLAINTIFFS MOTION FOR
BEDIVERE INSURANCE PARTIAL SUMMARY JUDGMENT
COMPANY,

flk/la ONEBEACON, et aJ.

Defendants.

Doc. 70

BEFORE THECOURT is Defendants QBE Insurance Corporation and
Unigard Insurance ComparsyMotion for Partial Summary Judgment (ECF No.
35); Defendants Bedivere Insurance Company and Armour Risk Management,
Inc.’s Motion for Partial Summary JudgmeiECF No. 38; and Plaintifs The
Dolsen CompaniesCow Palace, LLC, and Three D Properties, L4 ®lotion for
Partial Summary JudgmefECF No. 48).The Court heard oral argument from thg

partieson September 6, 2017. The Court has reviewed the completed record &
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files herein, and is fully informedror thereasons discussed bel@efendants
Motions forPartialSummary Judgment (ECF No. 35; 38) @RANTED and
Plaintiffs Motion for Partial Summary JudgmeCF No. 48)s DENIED.
BACKGROUND

The instant action involves pollution and an attempt to get the insurance
companies to pafpr the associated costRlaintiffs, the Dolsen Companies, Cow
Palace, and Three D Propertieperatd (and still operatea concentrated animal
farm operation. As a byproduct of Plaintiftgperation Plaintiffs had to process
millions of gallons of liquid manurePlaintiffs stored the manure in holding ponds
and spread it on their crops fertilizer Unfortunately, heholding ponds
leaked—allowing the seepage of over 1.6 million gallons of untreated manure ir
the groundwater annualhNECF No. 3714. Further, he Plaintiffs put far too much
manure on the larda state investigator documented that manure appliiedzen
fields was at least 12 inches deep. ECF No. 43 at 2. As a result, the manure
soaked the soil and entered greundwater table, contaminating the local water

On or about February 14, 2013, Community Association for Resinati
the Environment, Inc., a Washington norofit corporation, {CARE’), and
Center for Food Safety, Inc., a Washington D.C.-pwofit corporation, filed a
complaint in the United States District Court for the Eastern District of

Washington against a number of dairies|udingPlaintiffs. ECF No. 12 at {

ORDER GRANTINGDEFENDANTS MOTIONS FOR
PARTIAL SUMMARY JUDGMENT; DENYING PLAINTIFFS
MOTION FOR PARTIAL SUMMARY JUDGMENT~ 2
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10! CARE allegedPlaintiffs overapplied manurand allowed the holding ponds
to leak causing‘significant environmental contamination of the soil and
groundwater? ECF No. 12 at 1213. CARE alleged this violatethe Resource
Conservation and Recovery Act, 42 U.S.®9%1et seq(“RCRA”), the
Emergency Planning and Community RigbtKnow Act, 42U.S.C. 811001et
sed.(*EPCRA"), and the Comprehensive Environmental Response Compensat
and Liability Act, 42 U.S.C. § 960dt seq(“CERCLA"). ECF No. 12 & 11 11

13.

Plaintiffs submitted a tender for defense and indemnity to its insurers, bu
Defendants Bedivere Insurance Company, Armour Risk Management, QBE
Insurance Corporation, and Unigard Insurance Comganied coverage and did
not provide for Plaintiffsdefense Among other things, Defendants asserted the

duty to defendindindemnify hal not been triggeredecausehe absolute pollution

1 Community Association for Restoration of the Environment et al. v. Cow
Palace,LLC, Case N02:13-CV-3016TOR (the “CARE Litigation).

2 Specifically, CARE alleged that the manure contained nitthtgentered
the water tabl@and migrated away from Plaintffland and into the wells of

nearby residents and nearby surface waters. ECF-Raty 14.

ORDER GRANTINGDEFENDANTS MOTIONS FOR
PARTIAL SUMMARY JUDGMENT; DENYING PLAINTIFFS
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exclusions contained in the respective policies exclude the asserted loss from
coverage.

Theparties to the CARE Litigatiosettledin May 2015 ECF No. 12 at
23. As aresult of the litigation and settlem&haintiffs incured extensive
expensesPlaintiffs nowseeka declaratorjjudgment thaDefendants had a duty
to defend Plaintiffs in the Care Litigation and must indemnify Plaintiffs for the
losses arising from th@ARE Litigation ECF No. 12 at {1 3633. Plaintiffs also
allege breach of contract, ECF Ne2 At {134-36, bad faith, ECF No.-2 at |
37-39, and violations of the Washington Insurake@ Conduct Act and
Consumer Protection Act, ECF No2lat 1 449.

Defendants moved for Partial Summary Judgment on the duty to defénd
indemnify (ECF Nos. 35; 38). Plaintiffs moved for Partial Summary Judgment
(ECF No. 48) on the duty to defend. These issues are now before the Court.

STANDARD FOR SUMMARY JUDGMENT

A movant is entitled to summary judgment if “th&eo genuine dispute as
to any material fact and that the movant is entitled to judgment as a matter of I
Fed. R. Civ. P. 56(a). A factis “material” if it might affect the outcome of the su
under the governing lawAnderson v. Liberty Lobby,dn 477 U.S. 242, 248
(1986). An issue is “genuine” where the evidence is such that a reasonable jur

could find in favor of the nemoving party.ld. The moving party bears the

ORDER GRANTINGDEFENDANTS MOTIONS FOR
PARTIAL SUMMARY JUDGMENT; DENYING PLAINTIFFS
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“pburden of establishing the nonexistence tf@nuine issu®&. Celotex Cop. v.
Catrett 477 U.S. 317, 330 (1986)This burden has two distinct components: an
initial burden of production, which shifts to the nonmoving party if satisfied by tl
moving party; and an ultimate burden of persuasion, which always remains on
moving party.” Id.
GOVERNING LAW

A federal court sitting in diversity looks to the forum statehoice of law
rules to determine the controlling substantive I&®atton v. Cox276 F.3d 493,
495 (9th Cir. 2002) All events transpired in Washington atie Plaintiffs-
insuredsare located in Washingtpso Washington lawgoverns the interpretation
of the insurance policies at issugeeMulcahy v. Farmers Ins. Co. of Wash52
Wash.2d92, 100 (2004).

STANDARD FOR REVIEW OF INSURANCE CONTRACT

Interpretation of an insurance contract is a question of @wadrant Corp.
v. Am. States Ins. Cd.54Wash.2d165, 171 (2005). In Washington, insurance
policies are construed as contradts. Courts consider the policy as a whole and
give it a “fair, reasonable, and sensible construction as would be given to the
contract by the average person purchasing insuramge(internal quotation
marks omitted; citations omitted). The court applies the “plain, ordinary, and

popular meaning” of undefinedrnms. Xia v. ProBuilders Specialty Ins. CQ017

ORDER GRANTINGDEFENDANTS MOTIONS FOR
PARTIAL SUMMARY JUDGMENT; DENYING PLAINTIFFS
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WL 3711907, at *4\\Vash.Apr. 27,2017)originally published att88 Wash.2d
171 (2017)as modifiedAug. 16, 2017)reconsideration denie(Aug. 17, 2017).
“The contract will be given a practical arehsonable interpretation that fulfills the
object and purpose of the contract rather than a strained or forced construction
leads to an absurd conclusion, or that renders the contract nonsensical or
ineffective.” Washington Public Utility DistrictsUtilities System v. Public Utility
Dist. No. 1 of Clallam Counfyi12Wash.2dL, 11 (1989) (citation omitted).
Importantly— unless it does not comport with Washington {atlve court
must enforce clear and unambiguous policy language as written; the court may
modify the policy or create ambiguity where none exiQsadrant 154Wash.2d
at 171 (citation omittedXia, 2017 WL 3711907, at *4The expectations of the
insured cannot override the plain language of the cont@uadrant 154
Wash.2dat 171 (citation omitted). Any ambiguities are construed in favor of the
insured; but &lauseis ambiguous only “when, on its face, it is fairly susceptible 1
two different interpretations, both of which are reasonalig.{citation omitted).
“Exclusions of coverage will not be extended beyond tioésar and
unequivocdl meaning.” American Star Ins. Co. v. Gricgé21Wash.2d369, 875
(1993)(quotingMcDonald Indus., Inc. v. Rollins Leasing Cqoi@6 Wash.2®09,
915 (1981).“When an insured establishes a prima facie case giving rise to

coverage under the insuring provisions of a policy, the burden is then on the

ORDER GRANTINGDEFENDANTS MOTIONS FOR
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Insurer to prove that a loss is not covered because of an exclusionary provisior
the policy.” Id. (citation omtted). While exclusions are strictly construed against
the drafter, a strict application should not trump the plain, clear language of an
exclusion. Quadrant 154Wash.2dat 172 (citation omitted).
DISCUSSION

At issue in the Motions for Summary Judgment is whether Defendants ha

a duty to indemnify and defend Plaintiffs in the underlying action.
l. Duty to I ndemnify

A duty to indemnify the insured arises when the insurance padtically
provides coverage for the losXia, 2017 WL 371190,7at *4 (citation omitted).

The parties do not dispute that the lossbarring application of the
absolute pollutiorexclusion—would be covered under the relevant insurance
policies which provides coverage for losses the inssiaed legally obligated to
pay. However, the parties dispute: (1) whether the losses are excluded from
coverage under the policiesbsolute pollution exclusion and (2) whether, even if
the exclusion is triggeredoverage stillies becaus@nothercovered occurrence
was the'efficient cause” of the polluting event. These disputes are determinatiy
if the absolute pollution exclusion does not apply, the claim is covéitbe; |

exclusion does apply, the policy may still cover the 1bas otherwiseovered

ORDER GRANTINGDEFENDANTS MOTIONS FOR
PARTIAL SUMMARY JUDGMENT; DENYING PLAINTIFFS
MOTION FOR PARTIAL SUMMARY JUDGMENT~ 7
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occurrence was the efficient causdhaf excludedharm. Xia, 2017 WL 3711907,
at *4 (citation omitted).The issues are addressed in turn.

a. The absolute pollution exclusion applies

Absolute pollution exclusions generally purport to exclirden coverag all
lossegelated to pollution.In Washington, absolute pollution exclusions are
enforceable and apply to losses arising froma(dgllutant (2)acting as a
pollutant Quadrant 154Wash.2dat 178.

Theabsolute pollutiorexclusion arose “in thevake of expanded
environmental liability under the Comprehensive Environmental Response,

Compensatiomand Liability Act of 1980][.]” Kent Farms, Inc. v. Zurich Ins. Co.,

140 Wash.2@896,400(2000) “These clauses were clearly intended to exculpate

insurance companies from liability for massive environmental cleanups requireq
CERCLA and similar legislation.’ld. at401 (citation omitted)see also Xi2017
WL 3711907 at*3 (absolute pllution exclusionsspecifically address those
situations in whichihe injury was caused by environmental damage.”) (cKient
Farms 140 Wash.2dt 40)).

Absolute pollution exclusiahave been found unambiguous in the context
of noxious and toxic fumes from a sewage pl@itly of Bremerton v. Harbor Ins.
Co., 92Wash.App. 17, 1923 (1998); hazardous fumes from seal@uok v.

Evanson83Wash.App. 149, 154 (1996) an@uadrart, 154 Wash.2&t173; and

ORDER GRANTINGDEFENDANTS MOTIONS FOR
PARTIAL SUMMARY JUDGMENT; DENYING PLAINTIFFS
MOTION FOR PARTIAL SUMMARY JUDGMENT~ 8
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poisoning from carbon monoxid¥&ia, 2017 WL 3711907, at *6In Xia, the
Washington Supreme Court noted that throad language of the pollution
exclusion could easily lead to ambiguity in the case of such defined pollutants :
noise and light[,]” but did not make any further comment as to when the clause
would be ambiguousld. at *7.

The absolute pollution exclusioasissue here are unambiguous in the
present context. Among other things, the policies exclude from coverage any
liability arising out of: (a) the actual, alleged, or threatened discharge, dispersa
seepage, migration, release or escape of pollutants: (i) at or from the prexmises
(ii) at or from any site or location used for the handling, storage, disposal,
processing or treatment of wast@he terms unambiguously apply to the
dispersal, seepage, release and escape of pollutants, leaving the issue of whe
the manure is a pollutant and whether it was acting as a pol{diaciissed
below). Notably, the absolute pollution exclusion arose to mitigate the very type
of losses at issue: contamination of land and watarlting in massive liabilitjor

cleanup and related costs pursuant to CERCLA and other legislation.

3 The policies all contain nearly identical provisior&eee.g, ECF Nos. 49
at 64 (One Bemon); 495 at 88 (QBE); 490 at 166 (Unigard). The differences

are not material, anthe parties havaot suggested otherwise.

ORDER GRANTINGDEFENDANTS MOTIONS FOR
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I Manure is a pollutantvhen introduced to water

The respective policies definelfutants as “any solid, liquid, gaseous or
thermal irritant or contaminant, including smoke vapor, soot, fumes, acids, alkg
chemicals, and waste. Waste includes materials to be recycled, reconditioned
reclaimed.” Sege.g, ECF Nos. 338 at 44 (One Beacon); @®at 59 (QBE); 390
at 93 (Unigard).Given theinclusion of contaminate, irritant, and waste, nearly
anything can be a pollutant in the right contertg, anything that would be
undesirable to add to your drinking wat&eePipefitters Welfare Educational
Fund v. Westchester Fire Ins. C876 F.2d 1037, 1043 (7th Cir. 1992} l{e
terms‘irritant’ and‘ contaminant,when viewed in isolation, are virtually
boundless, fotthere is virtually no substance or chemical in existence that woul
not irritate or damage some person or propéjtyquotingWestchester Fire Ins.
Co. v. City of Pittsburg/68 F.Supp. 1463, 1470 (Ran. 1991).

Manure clearly falls under the definition of a pollutastwaste. While the
parties quibble over whether the manure is “waste,” Plaintiffs essentially conce

the pont—Plaintiffs state in their briefing[i]f the Insurers sought to exclude

coverage for property damage . . . arising from manure, it could have added . .|.

agricultural waste, or some other similar term to the definitiopafutant[,]”
ECF No. 53 at 7; and, referencing what the insurer could have donétlstate

Insurers did not addhnimal waste. . . to its generic and ambiguous definition,”

ORDER GRANTINGDEFENDANTS MOTIONS FOR
PARTIAL SUMMARY JUDGMENT; DENYING PLAINTIFFS
MOTION FOR PARTIAL SUMMARY JUDGMENT~ 10

IS,

or

de




10

11

12

13

14

15

16

17

18

18

20

ECF No. 53 at 9PlaintiffS counsel agaistatedat oral argument that the insurers
couldhave added “animal waste” to exclude coverafjee policy does not
distinguish between types of waste. Animal and agricultural waste is waste.
Plaintiffs argue the manure is not waste because it was going to be used
fertilizer, suggesting waste gnineans material that cannot be use@., garbage
Although not defined in the policy, the Merriam Webster Dictionary defines wag
as “refuse from places of human or animal habitations: such as (1) garbage,
rubbish (2) Excrementoften used in plural (33ewage.”www.merriam
webster.com/dictionary/wastfeClearly, the common use of waste includes
material that is purely garbage, but it also includes excrement and sewage.
Plaintiffs proposediefinition of wastgrestricting the definitiotto materialghat

cannot be usgdaloes not comport with the policy languatiee policyspecifically

as

ite

includes materials to be recycled, reconditioned or reclaimed, so a broader reading

including both uses must followl his means waste must inclush@nure
(excrement) een if the manure will eventually be us@ge@., recycled /

reconditionedJor fertilizer.

4 “To determine the ordinary meaning of an undefined term, our courts loo
standard English language dictionarieBdeing Co. v. Aetna Cas. and Sur. ,Co.

113 Wash.2@69, 877 (1990)

ORDER GRANTINGDEFENDANTS MOTIONS FOR
PARTIAL SUMMARY JUDGMENT; DENYING PLAINTIFFS
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Plaintiffs pointto the case diittleton v. Whatcom Countg arguewvaste
does not include manure, but the context of that case is much different than thé
instantactionand is thus inapplicahleThe court irLittleton was tasked with
reviewing Washington legislation regulating “solid waste” and the correspondin
statutory definition of such. 124/ash.App. 108, 114 (2004). The court found
solid waste did not clude manure under the statute becauskhough originally
included- subsequent legislation removed the phrase “manure, vegetable or
animal solid and semisolid wastes, and other discarded materials” from the
definition of solid waste Id. The court thus presumed the legislature did not wan
manure to be so classifietd. The court noted thatantrary reading would
criminalize the use of manure as fertilizer without a permit and reasoned that tt
legislature could not have intended this consequelttat 114115. This
presents a much different analytical framework than the instanirsaedeing the

interpretation of an insurance contract

° Notably, the court itittleton references WAC 17304-015(5), which states
that the regulations do not apply to solid wastes, including “[a]gricultural waste{
limited to manures and crop residues, returned to the soils at agronomic rates]|
Id. at 115. Consequently, the statutory framework actually supports a reading

solid waste includes agricultural wastes and such includes manure. Otherwise

ORDER GRANTINGDEFENDANTS MOTIONS FOR
PARTIAL SUMMARY JUDGMENT; DENYING PLAINTIFFS
MOTION FOR PARTIAL SUMMARY JUDGMENT~ 12
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Moreover, irrespective of whether manure falls under waste, manure is
clearly a potential contaminate. Plaintiffs contend that including manure in the

definition takes the reach of irritant and contaminate to the extreme, ECF No. §

5, and that doing so would lead to an absurd conclusion, ECF No. 53 at 6. The

Court does not agredlthough manure may make great fertilizer, there is no
disputing that it is a contaminant if it makes its way into drinking watanure
in water is clearly a contaminani.e., it made the water unfit for use by
introduction of unwholesome or undesirable eleme8tsawvww.merriam-
webster.com/dictionary/contaminates.

Plaintiffs argue the insured would not expect to have a large part of their
operation not covered, but the courOookexpressly declined to adopt this line of
reasoning when it declined to read “routine workplace torts” out of the exclasio
the Court reasoned that the exclusion does not create such a distinction for thg

insureds business operations while noting that it is difficult to image why an

regulation would not have to spell out this latter exclusion. Ultimately, however

Littleton s of little to no import in the instant caséegislative definitions are
crafted to meet a certain end rather than to parallel the common understanding

the term.

ORDER GRANTINGDEFENDANTS MOTIONS FOR
PARTIAL SUMMARY JUDGMENT; DENYING PLAINTIFFS
MOTION FOR PARTIAL SUMMARY JUDGMENT~ 13
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insured would take pollutants to a work site (a covereditooat it did not use it
in its business. 8@/ash.App.at 154. Moreover, “Washington has never adopte
the reasonable expectation policyd. at 155. Rather, Washington courts
“consider how a reasonable person would interpret the psliagguagehut do
not allow an insuréd expectations to override the plain language of the contrac
Id. at 155 (citation omitted).

Plaintiffs further argue thdahe average insured purchasing an Awpiicy

would not considemanureheld in a storage lagoon, composted, or applied to

cropland an irritant or a contaminant, ECF No. 53 at 4, but this misses the point.

The question is whetharreasonable purchaser of insurance would label manurg
a contaminant in the context of the actual hafine., when enterig water. See
American Starl21Wash.2dat 87778 (considering whether average insurance
buyer might reasonable conclude there is coverage in specific context of Mss).
reasonable person can seriously deny manure is a pollutant in that cétend.
end of the day, as CARE alleged, Plaintifise and storage of the manaesised
“significant environmentatontaminatiorof the soil and groundwategl” ECF No.
1-2 at 1113 (emphasis own)Only contaminants contaminate.

Plaintiffs concede the definition of pollutant is broad and argue that this
leads to an ambiguityeCF No. 53 at 4 This is far from the case. A broad

definition only makes it clearer that the harm at issue is excluded. Although weé

ORDER GRANTINGDEFENDANTS MOTIONS FOR
PARTIAL SUMMARY JUDGMENT; DENYING PLAINTIFFS
MOTION FOR PARTIAL SUMMARY JUDGMENT~ 14
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may also refer to material not to be reused, this does not create an ambiguity.
ambiguity arises when a term is subject to multiple interpretatiaes choosing
between interpretation A or B; a term is not ambiguous where there is one
reasonable interpretation and such includes multige asthe term-i.e., one
interpretation that includes A and B. For example, the policy defines pollutant
an irritant and contaminant, but the existence of two subcategories does not cr
an ambiguity merely because a pollutaretudes both irritantand contaminates

At oral argument Plaintiffs emphasized that manure is not a pollutant whe
used as intended. It is unclear from case law whether this is truly a requireme
the exclusion to appl§.Irrespective, even #inecessary element, the manure can

be—and, here, clearly isa pollutant when used &aintiffsintended. Plaintiffs

6 Indeed, this may conflict with the caseByemerton where fumes from

sewage triggered the absolute pollution exclusion. @8h\WApp. at 23.Notably,

naturally occurring materials like sewage and manure do not appear to fiamnder

“intended useanal/sisbecause the matermias not created with an intended use
although it may later be put to an intended uBeis contrasts with a sealant,

which is created for a specific end. As a result, it is unclear what the intended
of sewage and manure is other than what the user subjectively intended to do

the material.

ORDER GRANTINGDEFENDANTS MOTIONS FOR
PARTIAL SUMMARY JUDGMENT; DENYING PLAINTIFFS
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stored the manure and spread it on the land intending to use it as fertilizer. Ye
very storage and applicatierthe intended se—led to pollution. As a result, even
If this were a requirement, such is easily met.

Finally, Plaintiffs baldly assert the chemical drift liability provisaoes not
allow for the broad reading of pollutantECF No. 53 at 15This is not correct If
anything, the clawback of certain polluting events for certain forms of chemicals
demonstrates the breadth of the definition of a polluastlawback provisions
are necessarily less expansive than the exclusion itself.

I, The manure was acting agallutant

Although the definition of pollutant is recognizably broad, Washington ha
tempered the breadth of the exclusion by limiting it to losses that arise from thg
pollutantacting as a pollutantKent Farms 140Wash.2dat 401. This avoids the
concern that merely tripping over a container containing a pollutant would trigg
the exclusion.

For example, the absolute pollution exclusion applid8remerton, Cook,
QuadrantandXia. In Bremerton the court found noxious odors afumnes created
by sewage fell under the exclusion because it was polluting nature of the sewal
that caused such odors and fumesWa&h.App. 17, 1923. Similarly, inCook
andQuadrant fumesemittedfrom the application of sealant fell under the

exclusion because the toxic characteristic of the sealant caused the@aokn 83

ORDER GRANTINGDEFENDANTS MOTIONS FOR
PARTIAL SUMMARY JUDGMENT; DENYING PLAINTIFFS
MOTION FOR PARTIAL SUMMARY JUDGMENT~ 16
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Wash.App. at 1524; Quadrant 154Wash.2dat 180. As irCookandQuadrant
the absolute pollution exclusion was triggereXiawhen carbon monoxide
leaked and harmed the residents because the harm was catlseddry
attributes making the gaspollutant. Xia, 2017 WL 3711907, at *4ln contrast,
in the case oKent Farmsthe exclusion did not apply where a jet stream of
gasoline caused bodily injurythe pollutant (the gasoline) was not acting as a
pollutant in causing the harm. 1¥¥ash.2dat 401. The Supreme Court of
Washington inXia later distinguishe&kent Farmsfrom Quadrantby noting that
the harm irKent Farmswvould have arisen even if the gasoline was water, as thg
gasoline choked but did not pollute when causing the hXigy.2017 WL
3711907, at *4.

Here, he manure was clearly acting as a pollutant inatomtating the
water. There is no lack of clarity on this issue. Had the manure been water, hi
would not have resultedRather, it was the polluting properties of the manure th3
contaminated the water. This case is much differentKleah Farmsandfalls in
line with Bremerton, Cook, QuadrarndXia because the very attribute making
the material a potential pollutant caused the harms is not a case where
someone drowned in the pool, or where a cascading flood of manure destroye(
building in its path. This is a case where the contaminating attributes of the

manure directly polluted the surrounding soil and drinking water.

ORDER GRANTINGDEFENDANTS MOTIONS FOR
PARTIAL SUMMARY JUDGMENT; DENYING PLAINTIFFS
MOTION FOR PARTIAL SUMMARY JUDGMENT~ 17
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b. Efficient Cause

Washington applies the “efficient cause” rule to insurance coverage
disputes.Xia, 2017 WL 3711907, &t5. “[T]he rule of efficient proximate cause
provides coveragavhere a covered peril sets in motion a causal chainl,] the las
link of which is an uncovered petil. Id. (brackets in originaljguotingKey
Tronic Corp. v. Aetna (CIGNA) Fire Underwriters Ins. Ct24Wash.2d618, 625
(1994). In other words!i]f the initial event, the' efficient proximate causeis a
covered peril, then there is coverage under the policy regardless [of] whether
subsequent events within the chain, which may be candast of the loss, are
excluded by the policy.1d. (internal quotation marks omitted; citations omitted).
“However, the efficient proximate cause rule applies omlyen two or more
perils combine in sequence to cause a loss and a covered peril is the predomir
or efficient cause of the lo§s. Id. (emphasis in originaliguotingVision One

LLC v. Philadelphidndem. Ins. C9.174Wash.2db01, 519 (2012)).

For example, irXia, the courtfound the insurance policy provided coverage

for damages resulting from a carbon monoxide,ldakpite finding the exclusion
applied to the carbon monoxid2017 WL 371190/at*9. There, the leak was a
direct result of the negligent installation of a water heater, which was a covered
occurrence.ld. at*8-9. In contrast, irQuadrant the court found the exclusion

applied and there was no coverage because the initial peril that set in motion tl

ORDER GRANTINGDEFENDANTS MOTIONS FOR
PARTIAL SUMMARY JUDGMENT; DENYING PLAINTIFFS
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causal chain was the polluting event: the application of the sealant and the failt
to contain the fumes. 154ash.2dat 16768. Similarly the Washington Court of
Appealsin Bremertonfound an absolute pollution exclusion apglighere the
plaintiffs complained they were damaged from‘tleenission of . . . noxious and
toxic fumes resulting from the Cit\s ‘negligent design, construction, and
operation of the treatment plaht.92 WashApp. at 19.

The distinguishing featurgetween these two lines of cases is the relation
between the initial act and the pollutant causing kaum., whether the initial
peril was the polluting act.€., whether the incident involved pollutants in the firs
place or whether the initial peril was some other act that incidentally led to a

polluting harm. Although subtle, this framework is workable and leads to a cles

result in this case: the initial act was intimately tied to the pollutant and thus the

initial peril was the polluting act.

Deferdants attempt to sidestep the analysis by arguing the “efficient” cau
rule does not apply. In support, Defendants contrast the relevant policy langue
with the language of the policy Xia—the instant policies udbe term arising
from as opposed to proximately caddg. Althoughthe term arising out of is
generally broader than proximately caused-layd the rule would not appiiy
freedom of contraagjoverned without restrictionthe court inXia expressly

disavowed attempts to circumvent the efficient cause rule with the “the use of
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broad policy language which eliminates the relevance of the efficient proximate
cause rule under all possible circumstancegd, 2017 WL 3711907, at *8
(quotingFindlay v. Unitel Pacific Ins. Co,.129Wash.2d368,376 (1996)). As a
consequence, the difference of language does not appear to be material. Note
the use of broad language must be contrastedtinatiise okpecific exclusions-
Washington courts do not limit “the use of clear policy language to exclude a
specifically named peril from coverage[.ld. “It is perfectly acceptable for
insurers to write exclusions that deny coverage when an excluded occurrence
initiates the causal chain and is itself either the sole proximate cause or the
efficientproximate cause of the los¢d. at *5(citations omitted).

Here, the initial act giving rise to the peril was an excluded harm and thet
no other covered occurrence that otherwise led to the harm. In the instant cas
there are two sources of contamination: the -@gglication of manure directly to

the land and the inadvertent seepage of the manure from the holding ponds. A

! The court inXia gave examples of failed attempts to circumvent the rule,
including policy language stating: “We do not cover loss caused by . . . excludg
perils, whether occurring alone or in any sequence with a covered periXia,. “
2017 WL 3711907, at *5 (quotirgafeco Ins. Co. of America v. Hirschmahh2

Wash.2d621, 624 1989).
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the overapplication, there is but one relevant event: the applicatmntfe
release / dispersal) of the manure directly onto the land. This release of the
pollutant falls squarely under the specific cause of pollution (the release
dispersgl. Such exclusion of a “specifically named perithe release is
specifically sanctioned iXia. 2017 WL 3711907, at *&uoting Findlay, 129
Wash.2dat 376)(“the use of clear policy language to exclude a specifically nam
peril from coverage” is not prohibited. “It is perfectly acceptable for insuvers t
write exclusions that deny coverage when an excluded occurrence initiates the
causal chain and is itself either the sole proximate cause or the efficient proxim
cause of the loss.”).

As to the seepage via the holding ponds, Plaintiffs attempt to bifurcate th

allegedly negligent construction of the holding ponds from the resultihgipo

with the hope it will create a twstep pivot to coverage via the efficient cause rule.

This attempt fails. It was the inadequate storage of the manure that caused thg
seepage-andthe negligent construction is necessarily intertwined with the
storage. This very occurrence is explicitly excluded by the terms of the policy,
which excludes from coverage theepage of pollutants stored or processed as
waste. There is no other occurrence beside the act intimately tied va@#idhng

of manure—the polluting event.
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As a result, there is no coverage under the policy. In both instances, the
act Plaintiff can point to are the polluting events, whichiatienately tied to
Plaintiffs use and storage of the manure, thiesle occurrences are spelled aut i
the exclusion.

The instant case falls in line wiBremerton, CookandQuadrant Here, he
initial peril that set in motion the causal chain was the polluting event: the
application and storage of a potential pollu@né manure). Up until the point of
using and storing the manure, no negligent act had occamcedmportantly, the
exclusion explicitly extends to storage of waste. As noted aBbaafiffs
attempt to segregate the seepage dvemnt theconstructon of the storage ponds,
but this approach isnworkable and otherwise fails because storage is covered.
Indeed, the same splitting of hairs could be done Bigmerton Cook and
Quadrantby arguing the failure to contain the fumes was negligence pngcta
harm. Such a reading would render the exclusion provision.iWweshington
Public Utility Districts Utilities Systeml112Wash.2dat 11 (courtsmust not
construe policy in a way that renders it ineffectividad the manure been releasec
due toanaccident not related to the actual use / storage of the poHuéani
accidentally driving a tractor into the barrier of the pertde efficient cause rule

may have applied. But this is not the case. The application and the stbtlage
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manurewas the triggering event, and the insurance policy specifically
contemplates the exclusion of thegeurrences
Il. Duty to Defend

An insurefs duty to defends broader than the duty to indemnify aartses
when an action is first brought based ongbeentialfor liability. Xia, 2017 WL
3711907, at *4 (citation omitted)Jpon receipt of a complaint against its insured,
the insurer is permitted to utilize the “eighteers” rule to determine whether, on
the face of the complaint and the insurance policy, there is an issue of fact or [
that could conceivably result in coverage under the polaty(citation omitted).
“[1]f there is any reasonable interpretation of the facts or the law that could resu
in coverage, the insurer must defentd” An insurer has no duty to defend “if the
alleged claims are clearly outside the pdkcgoverage.”ld. (citation omitted.
Here, because nesoverage was clear, Defendants did not have a duty to defen
Plaintiffs in the underlying litigation.

Plaintiffs attempt to muddy the water by pointing to the casleér Creek
Pig, where the court found pollution from pig manure was not excluded from
coveragaindera policy containing a similar absolute pollution exclusion.
Plaintiffs argue that the mere existence of a conflicting opinion undermines the
clarity needed to avoid the duty to defend. Plaintiffs are not cor&leer Creek

Pig does not create doufiving rise to the duty tdefendbecause the law
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governing that decision conflicts greatly with Washingsaspproach to the

absolute pollution exclusion

Rather than determining whether the pollutant is acting as a pollutant, the

relevant state law iBilver Creek Pidninged on whether the pollutants were “non
natural occurring chemicals” and whether the harm was “traditional environme
pollution[.]” Indemnity Insurance Company v. Silver Creek Pig, @15 WL
1910019at*10-11 (2015)C.D. Ill. 2015)® This is not consistent with
Washington law.The case oBremertons inconsistent with the “nenatural
occurring chemicals tesbecause the sewage was not composed ohatural
chemicals.92 Wash.App. at 1923 (1998)applying exclusion to sewageThe

cases ofCook, QuadrantandXia are inconsistent with the “traditional

environmental pollution” requiremebecause the fumes harmed persons, not the

land or environmentCook 83Wash.App. at 1534 (fumes harming @rsons);
Quadrant 154Wash.2dat 180 (same)Xia, 2017 WL 3711907, at *dsame).

Notably, he Court inQuadrantspecifically held that the traditional environmental

8 The court inSilver Creek Pigonceded that the manure was a pollutant, by
was not convinced that it fell under the exclusion because manure was not a “n
natural occurring cheiral” and the complained of, noxious smell was not

considered “traditional environmental pollutiond.
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harms is limited to the facts &fent Farms.Quadrant 154Wash.2dat 183 (“if
anything,the absence of that phrase instead indicates that the exclusionary
language is not limited to traditional environmental harms.”). In declining to ad
the “classic environmental pollution” requirement, the couQuadrantreasoned
that the contract made no such distinction between types of pollution (as is the
here). 154 Wash.2a@t 175 see also Coql83Wash.App. at 154(“Nor does the

exclusion limit its application to classic environmental pollutionlrrespective,

the underlying pollution in the instant case is traditional environmental pollution.

Even theSilver Creek Pigourt reached this conclusion with respect to the manu
polluting the surrounding areas. 2015 WL 1910@it9%11.
In Washington, what matters is whether the substeagsing harm was a

pollutant acting as a pollutant. That is the case here. A different approach in

ppt

case

another state does not create a lack of clarity where the underlying rules are much

different and are clearly inconsistent with the approach in Washington
Non-coverage is also clear despite Plaiigitbrief and conclusory
contentions that the negligent application and storage was a covered occurren
that proximately caused the pollution. Here, as discussed above, the only rele}
occurrences were d@ictly related to the handling of the pollutant and were
specifically excluded under the poliaye(, the dispersal / release of pollutants ang

storage of waste).
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ITISHEREBY ORDERED:

1. Defendant€)BE Insurance Corporation and Unigard Insurance
Companys Motions for Partial Summary JudgmeBCF Na 35)is
GRANTED.

2. Defendants Bedivere Insurance Company and Armour Risk
Management, Ints Motion for Partial Summary JudgmeBCF No. 38)
Is GRANTED.

3. Plaintiffs The Dols@ Companies, Cow Palace, LLC, aflaree D
Properties, LLGCs Motion for Partial Summary Judgment (ECF No. 48) i
DENIED.

The District Court Executive is directed to enter this Order and furnish

copies to counsel

DATED September 11, 2017

il
“zthZ;Md¢ Clﬁiié

~ THOMAS O. RICE
Chief United States District Judge
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